




 

 

AMENDED AGENDA 02-06-09 

DUNWOODY UNITED METHODIST CHURCH 

1548 MOUNT VERNON ROAD 

DUNWOODY, GEORGIA 30338 

CITY OF DUNWOODY, GA 
CITY COUNCIL 

 
Ken Wright, Mayor 

 
Denis Shortal – District 1, Post 1  
Adrian Bonser - District 2, Post 2 
Tom Taylor – District 3, Post 3 

Robert Wittenstein – At Large, Post 4  
Danny Ross – At Large, Post 5 

John Heneghan – At Large, Post 6 
 

 

Monday, February 9, 2009  Work Session    7:00 P.M. 
 

A) CALL TO ORDER 
 
B) ROLL CALL  
 
C) MINUTES  

1. Approval of Meeting Minutes from the December 18, 2008 Special Called Meeting. 
2. Approval of Meeting Minutes from the January 20, 2009 Special Called Meeting. 
3. Approval of Meeting Minutes from the January 26, 2009 City Council Meeting. 
4. Approval of Meeting Minutes from the February 03, 2009 Special Called Meeting. 

 
D) PUBLIC COMMENT 
 
E) DISCUSSION: 
 

1. Second Read of Ordinance to grant a franchise agreement to Atlanta Gas Light Company 
(Ordinance 2009-02-12). 
 

2. Discussion and vote on Resolution to amend the regular City Council Meeting schedule and location 
for Calendar Year 2009.  (Resolution 2009-02-16). 

3. First Read of Ordinance to adopt and Chapter 20 (“Public Assemblages”) of the City of Dunwoody 
Code of Ordinances (First Read). 

4. Discussion and vote on approving a contract for phone internet equipment and services for 41 
Perimeter Center East. 

5. Approval of the Temporary Occupancy Agreement for space in the South Terraces. 

6. Approval of the License Agreement for use of the Conference Center in the South Terraces. 
 

F)  PUBLIC COMMENT   
 
G) EXECUTIVE SESSION 
 

1.  For the purposes of legal, real estate, and personnel discussions. 
 
H) ADJOURN 



CITY OF DUNWOODY 
GEORGIA 

 
 

Oath of Office 
 

“I, J. Antonio DelCampo, do solemnly swear or affirm that I will faithfully execute the office 
of Municipal Court Judge of the City of Dunwoody, and will, to the best of my ability, 
support and defend the Constitution of the United States, the Constitution of Georgia, and 
the Charter, ordinances, and regulations of the City of Dunwoody.  I am not the holder of 
any unaccounted for public money due this state or any political subdivision or authority 
thereof.  I am not the holder of any office of trust under the government of the United 
States, any other state, or any foreign state which I by the laws of the State of Georgia am 
prohibited from holding.  I am otherwise qualified to hold said office according to the 
Constitution and laws of Georgia.  I will perform the duties of my office in the best interest 
of the City of Dunwoody to the best of my ability without fear, favor, affection, reward, or 
expectation thereof.”  
 
 
      
J. Antonio DelCampo, Judge 
 
 
 
 
 
 
I hereby certify that I administered this Oath of Office subscribed and sworn before me on 
this 9th day of February, 2009.  
 
 
      
Ken Wright, Mayor 
 



CITY OF DUNWOODY 
GEORGIA 

 
 

Oath of Office 
 

“I, Hugh R. Powell, Jr., do solemnly swear or affirm that I will faithfully execute the office of 
Municipal Court Judge of the City of Dunwoody, and will, to the best of my ability, support 
and defend the Constitution of the United States, the Constitution of Georgia, and the 
Charter, ordinances, and regulations of the City of Dunwoody.  I am not the holder of any 
unaccounted for public money due this state or any political subdivision or authority thereof.  
I am not the holder of any office of trust under the government of the United States, any 
other state, or any foreign state which I by the laws of the State of Georgia am prohibited 
from holding.  I am otherwise qualified to hold said office according to the Constitution and 
laws of Georgia.  I will perform the duties of my office in the best interest of the City of 
Dunwoody to the best of my ability without fear, favor, affection, reward, or expectation 
thereof.”  
 
 
      
Hugh R. Powell, Jr. 
 
 
 
 
 
 
I hereby certify that I administered this Oath of Office subscribed and sworn before me on 
this 9th day of February, 2009.  
 
 
      
Ken Wright, Mayor 
 



CITY OF DUNWOODY 
GEORGIA 

 
 

Oath of Office 
 

“I, Timothy W. Wolfe, do solemnly swear or affirm that I will faithfully execute the office of 
Municipal Court Judge of the City of Dunwoody, and will, to the best of my ability, support 
and defend the Constitution of the United States, the Constitution of Georgia, and the 
Charter, ordinances, and regulations of the City of Dunwoody.  I am not the holder of any 
unaccounted for public money due this state or any political subdivision or authority thereof.  
I am not the holder of any office of trust under the government of the United States, any 
other state, or any foreign state which I by the laws of the State of Georgia am prohibited 
from holding.  I am otherwise qualified to hold said office according to the Constitution and 
laws of Georgia.  I will perform the duties of my office in the best interest of the City of 
Dunwoody to the best of my ability without fear, favor, affection, reward, or expectation 
thereof.”  
 
 
      
Timothy W. Wolfe 
 
 
 
 
 
 
I hereby certify that I administered this Oath of Office subscribed and sworn before me on 
this 9th day of February, 2009.  
 
 
      
Ken Wright, Mayor 
 



 

PROCLAMATION 

 
 

WHEREAS, on the evening of Wednesday, January 21, 2009 in the City of 

Dunwoody, Georgia, Mr. Jeffrey M. Cohen, a resident of Ball Mill 

Court, heard the screams of a neighbor and ran outside and found 

that his neighbor’s downstairs bathroom was on fire; and  

 

WHEREAS, after determining that everyone was safely out of the house, Mr. 

Cohen’s next instinct was to contain the fire until such time as the 

fire department arrived.  He retrieved his fire extinguisher and ran 

across the street into the house; and 

 

WHEREAS, after his fire extinguisher ran out, he retrieved the garden hose 

from his home, hooked the hose to his neighbor’s garage spigot 

and continued to keep the fire at bay until the fire department 

arrived approximately 12-15 minutes later; and 

 

WHEREAS, The City of Dunwoody wishes to commend Jeffrey M. Cohen for 

his heroic actions, which may have saved lives as well as other 

structures in the neighborhood.  Furthermore, by keeping the fire 

from spreading the danger to the firefighters involved was kept to a 

minimum. 

 

NOW, THEREFORE, BE IT PROCLAIMED, by the City of Dunwoody  

Mayor and City Council that in recognition of the heroic efforts of Jeffrey M. Cohen 

February 10, 2009 shall be proclaimed:  

 

“Jeffrey M. Cohen Day” 

 
IN WITNESS WHEREOF, I have hereunto set my hand and seal this 9

th
 day 

of February, 2009. 

 

       City of Dunwoody Mayor 

        

________________________ 

       Ken Wright 

 

Attest: 

 

________________________ 

Sharon Lowery, City Clerk 



 

PROCLAMATION 
 
 

WHEREAS, on March 25, 2008, Georgia Governor Sonny Perdue signed Senate 

Bill 82, which allowed the residents to vote to incorporate 
Dunwoody as a city and on July 15, 2008, more than 81% of the 
residents of Dunwoody voted to make it a city; and  

 

WHEREAS, Mr. Jay Kapp, a resident of Dunwoody and owner of Kapp 

Concepts, a web designing firm, of his own volition, volunteered to 
design the City of Dunwoody website; and 

 

WHEREAS, without compensation, produced a web page that was attractive to 

the residents of Dunwoody, and ensured that material on the web 

site was accessible to all groups and tested the site for functionality in 
different browsers and at different resolutions; and 

 

WHEREAS, liaising closely with the IT Department for the City of Dunwoody, 

incorporated graphic user interface (GUI) features and continues to 
provide ongoing design of the website, promos and ad banners. 

 

NOW, THEREFORE, BE IT PROCLAIMED, by the Mayor and Council of 

the City of Dunwoody that we commend Jay Kapp for his selfless actions, which have 
saved the residents of Dunwoody thousands of dollars. 

 
IN WITNESS WHEREOF, I have hereunto set my hand and seal this ____ day 
of February, 2009. 

 
       City of Dunwoody Mayor 
        

________________________ 
       Ken Wright 
 

Attest: 
 
________________________ 
Sharon Lowery, City Clerk 
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CITY OF DUNWOODY 
DECEMBER 18, 2008  

7:00PM SPECIAL CALLED  
COUNCIL MEETING MINUTES 

 
The Mayor and Council of the City of Dunwoody held a Special Called Meeting on Monday, 
December 18, 2008 at 7:00pm.  The meeting was held at Dunwoody United Methodist 
Church located at 1548 Mount Vernon Road, Dunwoody, Georgia 30338.  Present for this 
meeting were the following: 
 
  District 1, Post 1 Denis Shortal, Council Member 
  District 2, Post 2 Adrian Bonser, Council Member 
  District 3, Post 3 Tom Taylor, Council Member 
  At Large, Post 4 Robert Wittenstein, Council Member 
  At Large, Post 5 Danny Ross, Council Member 
  At Large, Post 6 John Heneghan, Council Member 
     Ken Wright, Mayor 
 
  City Attorney  Brian Anderson 
  City Manager  Warren Hutmacher 
  
Mayor Ken Wright called the meeting to order.  There being no announcements he asked 
Council Member Taylor to lead everyone in the Pledge of Allegiance. 
 
MINUTES:  Council Member Taylor motioned, seconded by Council Member Wittenstein 
to approve the December 8, 2008 Council Minutes as amended.  The Motion carried 
unanimously. 
 
AGENDA APPROVAL: Mayor Wright asked for any changes to the agenda, no agenda 
changes made.   
 
PUBLIC COMMENT:    Prior to Public Comment, Council Member Taylor offered his 
congratulations to the Wesleyan Wolves on winning the High School Football State 
Championship. Acting City Clerk Jones reminded everyone of the three minute time limit 
for public comment.  Joe Devita on behalf of the Dunwoody Chamber of Commerce 
offered their services to help get information out to the business community as there are 
serious issues coming up, to keep the people involved when meeting/committee meetings 
are changed.  Gerri Penn announced the upcoming Community Council District 1 Meeting 
at the Chamblee Library on Tuesday the 23rd at 6:30pm and addressed concerns regarding 
the increased size of banners in the proposed Sign Ordinance Agenda Item.   Bob Dallas 
congratulated the council on the recent Creative Loafing article and asked council to adopt the 
Zoning Code as quickly as possible; to engage the public by having open meetings for 
discussion of various topics or sections of the codes would be beneficial.  He asked council 
to consider what they want their business district to look like in the future. 
 
NO CONSENT AGENDA at this meeting. 
 
UNFINISHED BUSINESS:    
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ZONING HEARINGS PROCEDURES and POLICIES:  Mayor Wright motioned, 
seconded by Council Member Wittenstein, to open the Public Hearing regarding the Zoning 
Hearings Policies and Procedures.  The motion carried unanimously. City Attorney 
Anderson reviewed the Zoning Hearing Policies and Procedures, which gives each the 
applicant and opponent ten (10) minutes for pro and con to address the council after the 
staff has made a presentation to the council.  Acting City Clerk Jones read the Zoning 
Hearing Policy and Procedures which outlined the Zoning Hearing procedure (attached).  
Attorney Bill Riley asked council to not post any time limit for public comments or 
questions regarding this agenda item.  Mayor Wright called for any public comment 
regarding the Zoning Hearings Policies and Procedures. Clarification was made regarding 
Staff Recommendation which staffs the Planning Commission.  Attorney Riley explained city 
staff will bring both the Staff Recommendation and the Planning Commission and be a 
voice for both the staff and the Planning Commission.  There being no further public 
comments, Mayor Wright called for a motion to close the public hearing.  Council Member 
Taylor motioned, seconded by Council Member Ross to close the public hearing. The 
motion carried unanimously.  
 
The Second Read of an Ordinance to Approve and Authorize the Mayor and City Council’s 
Zoning Hearing Policies and Procedures for the City of Dunwoody was held.  There being 
no further review, Council Member Ross motioned, seconded by Council Member 
Wittenstein to approve the Zoning Hearing Policies and Procedures.  The motion carried 
unanimously.  (Ordinance 2008-12-45)  
 
ZONING ORDINANCE:  Council Member Wittenstein motioned, seconded by Council 
Member Heneghan to enter into the Public Hearing on the City of Dunwoody’s Zoning 
Ordinance.  The motion carried unanimously. Community Development Director Jennifer 
Patterson presented council with the proposed Zoning Ordinance and the changes that were 
addressed at the council’s previous work session; she explained a more thorough study on 
parking will be done during the first quarter of 2009.  Discussion was held regarding the 
allowable parking spaces for a theatre, adult entertainment establishments and places of 
assembly; the procedure for filing an administrative variance, deletion of the word “new” on 
page 274, Section E, (deleting the word “new”) and on page 262 to delete the word “side” as 
it should reference all four sides of the property.  Attorney Riley asked that any public 
comment be allowed to include the issues that were discussed tonight. 
 
Mayor Wright opened the public hearing regarding the Zoning Ordinance for the City of 
Dunwoody.   Mayor Wright called for any public comment, he then asked Committee 
Member Bob Lungsten of 5671 TrowBridge Drive to address the council regarding this 
ordinance.  Mr. Lungsten explained this is an overall development code for the entire city 
and the changes on the side issue and why the side retaining walls should be for all sides of 
the property, that the code is very specific as to what constitutes the front yard and what is 
the back yard of the property, has two sides a front and back.  There being no further public 
comment, Mayor Wright called for a motion to close the Public Hearing. Council Member 
Taylor motioned, seconded by Council Member Wittenstein to close the Public Hearing on 
this Zoning Ordinance.  The motion carried unanimously.    
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The Second Read of the Ordinance to Adopt and Approve Chapter 27: City of Dunwoody’s 
Zoning Ordinance Providing for Inclusion and Identification in the Code of Ordinances for 
the City of Dunwoody, Georgia to be referenced in the future as Chapter 27 (City of 
Dunwoody’s Zoning Ordinance) as Attached Hereto and Incorporated Herein was held. 
Council Member Wittenstein motioned to approve the ordinance, Council Member Shortal 
seconded.  Under discussion, Council Member Shortal made a motion to amend the motion 
to include the following changes: on page 262, Section 454(b)(2)-delete the word “side”; on 
page 274, Section 464(b) to add the wording “In addition to the materials otherwise required 
for a variance, sewer line elevations shall be submitted by the applicant” and on page 274, 
Section 464(e) to delete the words “Any replacement of” …and add the words Building 
Plans for a …”.  Council Member Ross seconded the amendment.  The amended motion 
carried unanimously.  Mayor Wright called for a vote on the main motion.  The main motion 
carried unanimously.  Council Member Shortal voiced his appreciation for the compromises, 
discussion and hard work in developing this ordinance. (Ordinance 2008-12-46) 
 
SIGN ORDINANCE:   Council Member Heneghan motioned, seconded by Council 
Member Bonser, to open the Public Comment on the City of Dunwoody Sign Ordinance.  
Community Development Director Jennifer Patterson presented council with the proposed 
Sign Ordinance and she outlined the modifications which were to modify the informational 
sign height from 4 feet to 6 feet and secondly to allow for a temporary sign/banner 
permitting process which is more for monitoring purposes/code enforcement purposes.  
Discussion was held on the size of neon signs; allowing a 15 sq ft verse 24 sq ft banner; right 
of way definition; signage in the right of way, definition of roof/mansard roof and the need 
to keep the signs content neutral.   Attorney Riley explained that all signs legally placed 
previously will be left alone until the owners make changes.   
 
Mayor Wright called for Public Comment on the Sign Ordinance. 
 
Jeffery Hall of PermitPros.com addressed council that 24 feet is more typical of banner size 
than 15 feet in the surrounding areas, placing expiration date on the banner/sign would help 
with enforcement and 6ft height on real estate is appropriate.  He asked to allow non 
confirming signs the opportunity to be corrected, asked about grandfathering, property 
rights protection and what process the city will put in place.  
 
Bob Lungsten asked for clarification between the size of real estate signs and “for sale” signs 
and the marquee signs. 
 
M.J. Thomas asked council to reconsider 6’ post signs, actual size of signage being 2’x 3’ as it 
looks better on certain properties.  This is a standard in the industry, questioned about 
standard informational signs, whether if it is commercial/residential area.  
Robert Miller, asked council to differentiate between residential real estate signs, retail 
centers signs, commercial leasing signs and banners in residential areas. 
 
Ken Dalen addressed council regarding construction signs, residential and commercial. 
 
Mayor Wright clarified what sections the public comments are referencing, Section 5-
Restrictions in Residential Zoning Districts.  
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Bill Robinson requested clarification on the placement of signs next to sidewalks with the 
signs actually on the sidewalks. 
 
Gerri Penn asked about Directional Signs; are they allowed; their placement and how are 
they going to be monitored, specifically on corner lots.  How will the sign ordinance address 
the banner problem as she receives numerous complaints regarding banners? 
 
There being no further Public Comment, Council Member Shortal motioned, seconded by 
Council member Taylor to close the Public Hearing on the City of Dunwoody Sign 
Ordinance. 
 
Robert Miller asked for clarification on discussion, if discussion was on residential signage, 
or commercial, banners.  Mayor Wright explained the public comment is referencing various 
areas within the Sign Ordinance.   
 
M. J. Thomas again addressed the Standard Informational Sign, 6’ foot signs would be 
appropriate for the Dunwoody area. 
 
Mayor Wright called for any further Public Comment.  There being no further comments, 
Mayor Wright motioned, seconded by Council Member Taylor to close the public hearing.  
The motion carried unanimously.  
 
Discussion was held that 6’ sign is the size of the structure and Community Development 
Director Jennifer Patterson clarified what constitutes a Standard Informational Sign, what is 
a Directional Sign and no signs will be allowed in the Right of Way, and Non 
Confirming/Grandfathering.  Council Member Heneghan asked how the city will know a 
current sign is legal, staff will do research on each sign as they come up.   
 
The Second Read of the Ordinance to Adopt and Approve Chapter 21: Signs Providing for 
Inclusion and Identification in the Code of Ordinances for the City of Dunwoody, Georgia 
to be referenced in the future as Chapter 21 (Signs) as Attached Hereto and Incorporated 
Herein was held.  Council Member Wittenstein motioned, seconded by Council Member 
Ross to approve the Sign Ordinance.  Under discussion, Council Member Wittenstein 
motioned to amend the motion to include the following:  on page 13 (5) (4) that Standard 
Informational Sign be changed from 4’ to 6’; and to incorporate the Permitting Process for 
Banners as developed by Community Development and to change the definition of a 
Standard Informational Sign on page 6 to reflect that a “…is mounted on a post stake or 
metal frame with a thickness or diameter not greater than 3 ½”.”  Council Member Ross 
seconded the amendment.  Clarification was that this would not be in conflict with the Over 
Lay.  The amendment carried unanimously.  Under further discussion, Council Member 
Heneghan motioned to amend Article 1, Section 2, referencing the definition of Roof Sign 
to include at the end of the definition…”or sign attached to the slopping face of a mansard 
roof.”  Council Member Taylor seconded the amendment. After clarification and discussion, 
Council Member Heneghan amended his motion to include “a sign attached to slopping face 
of a mansard roof or faux roof.” Council Member Taylor seconded.  Both these amended 
motions carried unanimously.   
Mayor Wright called for any further discussion, there being no further discussion; he called 
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for a vote on the main motion.  The main motioned carried unanimously. (Ordinance 2008-
12-47) 

 
SEXUALLY ORIENTED BUSINESSES:  The Second Read of the Ordinance to Adopt 
and Approved to Adopt and Approve an Ordinance Establishing Licensing Requirements 
and Regulations for Sexually Oriented Businesses within Dunwoody, Georgia was held.  
Attorney Riley introduced Attorney Bryan Dykes, who developed this ordinance, who will 
present evidence the council has previously received and present this ordinance.   
 
Mr. Dykes reviewed the Sexually Oriented Business Ordinance 2008-12-48; he outlined how 
this ordinance establishes licensing requirements and regulations that will help protect the 
city from the negative secondary effects of this business in addition to protecting the 
business owner’s rights, etc.  Attorney Dykes reviewed case studies of Supreme Court 
decisions and presented to the clerk documentation and reports the council has previously 
received, this included Land Use Reports, Crime Impact Reports, Judicial Opinions, 
Secondary Effect Reports, the Criminology Methodology, etc.  
 
Attorney Dykes highlighted these reports, court upheld regulations, expert reports and 
antidotal data collected from adjoining businesses that having a sexually oriented business 
open near their established business.  Secondary negative effects can include a diminished 
Property value, decrease in commercial activities, increase in area crime in which some of 
this crime may be violent, urban blight, lewdness, obscenity, litter, solicitation, prostitution, 
drug trafficking.  The city by having regulations in place, can address these negative impacts.  
Attorney Dykes mentioned the various cities that have had their ordinance upheld, i.e. City 
of Littleton, City of Renton, City of Daytona Beach, and the City of Spokane case which are 
within the legislative record.  
 
Mayor Wright called for a motion on this ordinance.  Council Member Ross motioned, 
seconded by Council Member Bonser, to approve this Ordinance as presented. Under 
discussion, distances were reviewed, hours of operation.  The motion carried unanimously. 
(Ordinance 2008-12-48) 
 
Attorney Riley polled the council regarding the evidential information, each council member 
confirmed they have received and reviewed the information that was presented today and 
that it was the same information that was presented today.   
 
CHAPTER 7, BUILDING CODE: The Second Read of the Ordinance to Adopt and 
Approved to Adopt and Approve Chapter 7, Building Code, Providing for Inclusion and 
Identification in the Code of Ordinances for the City of Dunwoody, Georgia to be 
referenced in the Future as Chapter 7 (Building Code) as Attached Hereto and Incorporated 
Herein was held.  Council Member Shortal, motioned by Council Member Wittenstein 
motioned to approve this Ordinance.  Under discussion, Community Development Director 
Patterson highlighted the changes as requested by Council’s Work Session, deleting the 
paragraph on Page 9, Section 7 (a) (vii) so there will no conflict with the International 
Building Code.  Council Member Taylor, seconded by Council Member Bonser to strike 
paragraph seven in its entirety.  The motion carried 6-1 with Council Members Taylor, 
Shortal, Bonser, Ross, Heneghan and Mayor Wright voting in favor and Council Member 
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Wittenstein opposed the motion.  Mayor Wright called for any further discussion, there 
being nothing further, the main motion carried unanimously. (Ordinance 2008- 12-49)  
 
CHAPTER 14, LAND DEVELOPMENT and ENVIRONMENT PROTECTION: 
The Second Read of the Ordinance to Adopt and Approved to Adopt and Approve Chapter 
14, Land Development and Environment Protection, Providing for Inclusion and 
Identification in the Code of Ordinances for the City of Dunwoody, Georgia to be 
referenced in the Future as Chapter 14 (Land Development and Environment Protection) as 
Attached Hereto and Incorporated Herein was held.  Council Member Bonser, seconded by 
Council Member Taylor motioned to approve this ordinance.  Community Development 
Director Patterson reviewed this ordinance, specifically the stormwater buffers.  Mayor 
Wright called for any further discussion, there being nothing further, the motion carried 
unanimously (Ordinance 2008-12-50) 
 
CHAPTER 17, TRAFFIC and PUBLIC ROADWAYS: The Second Read of the 
Ordinance to Adopt and Approved to Adopt and Approve Chapter 17, Traffic and Public 
Roadways, Providing for Inclusion and Identification in the Code of Ordinances for the City 
of Dunwoody, Georgia to be referenced in the Future as Chapter 17 (Traffic and Public 
Roadways) as Attached Hereto and Incorporated Herein was held.  Council Member Shortal, 
seconded by Council Member Ross motioned to approve this ordinance.  There being no 
discussion, the motion carried unanimously (Ordinance 2008-12-51) 
 
CHAPTER 23, STREETS and SIDEWALKS: The Second Read of the Ordinance to 
Adopt and Approved to Adopt and Approve Chapter 23, Streets and Sidewalks, Providing 
for Inclusion and Identification in the Code of Ordinances for the City of Dunwoody, 
Georgia to be referenced in the Future as Chapter 23 (Streets and Sidewalks) as Attached 
Hereto and Incorporated Herein was held.  Mayor Wright called for a motion on this 
ordinance, Council Member Wittenstein, seconded by Council Member Ross motioned to 
approve this ordinance.  Discussion was held on the rights of way.  The motion carried 
unanimously (Ordinance 2008-12-52) 
 
CABLE and VIDEO SERVICES FRANCHISE AGREEMENT:  The Second Read of 
the Ordinance Granting Comcast of Georgia I, LLC, a Franchise Agreement to Provide 
Cable and other Services to Subscribers within the city boundaries; Granting the Right to use 
the City’s Public Rights of Way in Relation to Provide Provisions of Such Services and 
Providing for a Associated Franchise Fees and for Other Purposes was held.  Attorney 
Anderson explained not all comments have been received from Comcast and requested 
council table this ordinance.  Council Member Shortal, seconded by Council Member Taylor 
motioned to defer this ordinance.  The motion carried unanimously to defer this ordinance. 
 
CHAPTER 9-ETHICS:  The Second Read of the Ordinance to Adopt and Approved to 
Adopt and Approve Chapter 9, Ethics, Providing for Inclusion and Identification in the 
Code of Ordinances for the City of Dunwoody, Georgia to be referenced in the Future as 
Chapter 9 (Ethics) as Attached Hereto and Incorporated Herein was held.  Council Member 
Heneghan, seconded by Council Member Ross motioned to approve this ordinance.  
Attorney Anderson reviewed the history of this ordinance.  Council Member Shortal 
opposes this Ethics Ordinance, it is political document and too lengthy at thirty-eight (38) 
pages.  Mayor Wright asked for any further discussion. Council Member Ross explained this 
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meets the standards of what Dunwoody wants, it was comprised of various information 
from the three sister cities, GMA recommendations, the State of Georgia and part of the 
task force by Dunwoody citizens.  There being no further discussion, he called for a vote on 
this motion.  The motion carried 4-3,with Council Members Heneghan, Ross, Wittenstein 
and Mayor Wright in favor of the motion and with Council Members Shortal, Taylor and 
Bonser opposing the motion.   (Ordinance 2008-12-54) 
 
REPORTS and PRESENTATION: 
 
TAX ANTICIPATION NOTE (TAN) Update: City Attorney Anderson informed 
council that work is ongoing; documents will be forthcoming to council and will be on an 
upcoming Council Agenda. As this is a line a credit, the structure will be to have council 
authorize the TAN; the Finance Director will draw down on the TAN as needed.  City 
Manager Hutmacher outlined how the TAN will work, how interest is calculated, the 
payback is due by end of the calendar year. 
 
Mayor Wright called for a five (5) minute recess. 
 
Mayor Wright called the meeting back to order. 
 
NEW BUSINESS 
 
City Manager Mr. Hutmacher, upon request from Mayor Wright, outlined the Request for 
Proposal process.  He reviewed the development of the proposals, advertisement, mandatory 
pre-bid conferences, deadline for proposals; follow-up notifications for clarification on any 
conference questions.  The committee comprised of Council Members Shortal, Bonser, the 
City Manager and Boykin International reviewed, calculated the scores and interviewed the 
selected firms.  The proposals are presented tonight for council consideration.   
 
COMMUNITY DEVELOPMENT SERVICES CONTRACT:  Council Member 
Bonser motioned seconded by Council Member Wittenstein to approve the contract 
between the City of Dunwoody and Clark Patterson Lee for providing Community 
Development Services.  Discussion was held Exhibit D-Letter of Agreement dated 
December 10, 2008 reviewed, specifically, #5 Contract Service for Code Compliance, #7 
Community Development as part of the contract, and to modify the agreement upon sixty 
days of written notice provided by the City of Dunwoody regarding the fees for building 
permits.  Council Member Ross asked that the values should be included, vendors to sign on 
to that they will adhere to the Code of Ethics.  Council Member Wittenstein motioned, 
seconded by Council Member Ross to amend the motion to modify the letter to modify the 
sentence regarding the sixty (60) day written notice by the city.  A Letter of Intention to be 
mailed by Attorney Anderson.  Council Member Heneghan asked who will be handling 
inspections/building official.  Community Development Director Patterson highlighted the 
qualifications of the city’s inspector.  Mayor Wright called for a vote on the main motion.  
The motion carried unanimously.  (ACTION ITEM) 
 
PUBLIC WORKS SERVICES CONTRACT:  Council Member Heneghan motioned to 
defer this agenda item for Public Works Contract with Lowe Engineering until December 
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29th Council Meeting.  Council Member Wittenstein seconded and the motion carried 
unanimously.   
 
FINANCIAL ADMINISTRATIVE SERVICES CONTRACT:  Council Member Ross 
made a motion, seconded by Council Member Wittenstein to approve the contract as written 
between the City of Dunwoody and Calvin Giordano and Associates for providing Financial 
and Administrative Municipal Services.  Under discussion, Council Member Wittenstein 
asked a section designated as “Services Out of Scope” be evaluated for future contracts.  
The motion carried unanimously.  (ACTION ITEM) 
 
CHAPTER 25: WATER, SEWER AND SEWAGE DISPOSAL:  The First Read of an 
Ordinance to Adopt and Approve Chapter 25: Water, Sewer and Sewage Disposal Providing 
for Inclusion and Identification in the Code of Ordinances for the City of Dunwoody, 
Georgia to be referenced in the future as Chapter 25 (Water, Sewer and Sewage Disposal) as 
Attached Hereto and Incorporated Herein was held. 
 
INTERIM COMPREHENSIVE PLAN:  The First Read of the Ordinance to Adopt and 
Approve the Interim Comprehensive Plan for the City of Dunwoody, Georgia was held. 
 
Interim Future Land Use Plan not considered at this meeting. 
 
CHAPTER 16: OFFENSES AND VIOLATIONS:  The First Read of an Ordinance to 
Adopt and Approve Chapter 16: Offenses and Violations Providing for Inclusion and 
Identification in the Code of Ordinances for the City of Dunwoody, Georgia to be 
referenced in the future as Chapter 16 (Offenses and Violations) as Attached Hereto and 
Incorporated Herein was held. 
 
EXPENDITURE OF SEXUALLY ORIENTED BUSINESSES:   Discussion was held 
on the expenditures for the sexually oriented businesses license ordinance expert 
presentation.  City Manager Hutmacher explained this type of item would not normally 
come before council, but without an adopted budget he is not authorized to expend the 
funds. Council Member Taylor motioned, seconded by to Mayor Wright approve the 
expenditures ($5,000).  The motion carried unanimously.  (ACTION ITEM) 
 
BUSINESS OCCUPATIONAL TAXES and LICENSES:   A Resolution Adopting and 
Approving the Schedule of Fees for Business Occupation Taxes and Licensing in the City of 
Dunwoody, Georgia (Attachment “A”) and Authorizing the Mayor and City Manager or 
their Designees to Execute Any and All Documents Necessary for the Implementation 
Thereof was read.  Council Member Shortal motioned, seconded by Council Member Taylor 
to adopt the fees.  The motion carried unanimously. (RESOLUTION 2008-12-28) 
 
CHAPTER 15: BUSINESS OCCUPATION TAX, LICENSES AND 
REGULATIONS:   The First Read of an Ordinance Amending Chapter 15 of the City of 
Dunwoody Code of Ordinances by Changing the Requirements for Documentation of 
Gross Receipt Income was held.  
 
AMENDING RULES AND PROCEDURES:  The Resolution Adopting and Approving 
Rules and Procedures for the City Council Meetings and Public Hearings for the City of 
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Dunwoody was read by Acting City Clerk Jones.  Council Member Ross motioned, seconded 
by Council Member Shortal to approve the Resolution as presented.  A brief discussion was 
held on having a standard invocation for each meeting. The motion carried unanimously 
Council Member Taylor motioned, seconded by Council Member Shortal to reconsider the 
motion to adopting the Rules and Procedures. The motion carried unanimously to 
reconsider this agenda item. 
 
Council Member Shortal made a motion to accept the Resolution adopting the Rules and 
Procedures for the City Council Meetings and Public Hearings.  Council Member Ross 
seconded the motion.  Under discussion, Council Member Ross motioned to amend the 
motion to include the language that was presented for the invocation. Council Member 
Heneghan seconded the amendment. The amended motion carried unanimously.  Council 
Member Heneghan motioned to amend the Rules and Procedures to include Public 
Comment before each agenda item the council will be voting on, with a time limit of five (5) 
minutes for speakers in favor of and five minutes for speakers in opposition of an agenda 
item.  Council Member Ross seconded the amended motion.  Discussion was held regarding 
transparency, with the website, at city hall, and citizens having the opportunity by phone or 
email to let their thoughts known.  The amended motion failed 2-4 with Council Members 
Heneghan and Ross in favor and Council Members Wittenstein, Shortal, Bonser, Taylor and 
Mayor Wright opposing the amendment. 
 
Discussion was held on the number of votes required for a motion to pass.  Council 
Member Wittenstein motioned, seconded by Council Member Ross to amend the motion to 
add a new Section 17(a) called “Deferral: Upon the request of the Mayor or a member of the 
City Council, an item up for vote can be deferred for one meeting.  This normal course 
deferral may not be repeated on any item previously deferred in accordance with this 
provision.”  The amendment carried.   
Mayor Wright called for a vote on the main motion as amended.  The motion carried 
unanimously. (Resolution 2008-12-29) 
 
POLICE SERVICES IGA:  The Resolution to Approve and Authorize an 
Intergovernmental Agreement between the City of Dunwoody and Dekalb County for 
Police Services was read.  Council Member Ross motioned, seconded by Council Member 
Wittenstein to approve this Resolution 2008-12-30 as written.  Under discussion, Council 
Member Shortal voiced concern about the cost of this agreement.  Police Chief Billy Grogan 
will monitor the agreement, this agreement calls for approximately 5.3 patrol officers per 
beat and the city will be divided into three beats. There being no further discussion, Mayor 
Wright called for a vote on the motion to approve this resolution as written.  The motion 
carried 6-1 with Council Members Taylor, Bonser, Wittenstein, Ross, Heneghan and Mayor 
Wright in favor of the motion. Council Member Shortal opposed the motion.  
(RESOLUTION 2008-12-30) 
 
SUSTAINABILITY COMMISSION:  The Resolution Creating a Sustainability 
Commission to Promote Sustainability Initiatives in the City of Dunwoody, Georgia and to 
direct the City Manager to pursue certification in the Atlanta Regional Commission (ARC) 
through its Green Communities Program was read.  Council Member Heneghan motioned, 
seconded by Council Member Wittenstein to approve this Resolution 2008-12-31.  The 
motion carried unanimously.  (RESOLUTION 2008-12-31) 
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OTHER BUSINESS:  Mayor Wright announced there will not be a Council Meeting on 
December 22, 2008 and wished everyone a “Happy Holiday”.  Council Member Ross 
congratulated Jeff Ducote of Troop 434 on obtaining the rank of Eagle Scout.  The 
ceremony for Eagle Scout Ducote will be December 27th.     He is the seventh Eagle Scout in 
the Ducote family and hopes to go on to West Point.  

 
PUBLIC COMMENT:  No public comments made. 
  
There being no further business, Council Member Heneghan motioned to adjourn, seconded 
by Council Member Ross.  The motion carried unanimously.  The meeting was adjourned. 

 
      Approved: 
 
 
      ___________________ 
      Ken Wright, Mayor 
 
 
Attest: 
 
 
__________________________ 
Joan C. Jones, Acting City Clerk   (Seal)  
 



CITY OF DUNWOODY 
JANUARY 20, 2009 

CITY COUNCIL MINUTES 
 
 

The Mayor and Council of the City of Dunwoody held a Planning Workshop Meeting on Tuesday, 
January 20, 2009 at 8:00 a.m.  The Planning Workshop was held at the Marriott Perimeter Hotel, 146 
Perimeter Center Parkway, Dunwoody, Georgia 30346.  Present for this meeting were the following: 
 
  District 1, Post 1 Denis Shortal, Council Member 
  District 2, Post 2 Adrian Bonser, Council Member 
  District 3, Post 3 Tom Taylor, Council Member 
  At Large, Post 4 Robert Wittenstein, Council Member 
  At Large, Post 5 Danny Ross, Council Member 
  At Large, Post 6 John Heneghan, Council Member 
     Ken Wright, Mayor 
 
  Staff Present:  Brian Anderson, City Attorney 
     Warren Hutmacher, City Manager 
     Sharon Lowery, City Clerk 
 
 
Facilitator Gordon Maner, of the Carl Vinson Institute of Government, the University of Georgia, 
welcomed Mayor, City Council and Staff to the Planning Workshop at 8:00 a.m.  
 
MINUTES: 
 
See attached Mayor and Council Planning Workshop Summary Report, provided by Faciligtator 
Gordon Maner. 
 
ADJOURN: 
 
The meeting was adjourned. 
 
       Approved by: 
 
 
 
       _______________________________ 
       Ken Wright, Mayor 
 
 
       Attest: 
 
 
 
       _______________________________ 
       Sharon Lowery, City Clerk 



CITY OF DUNWOODY 
FEBRUARY 3, 2009 

CITY COUNCIL MINUTES 
 
 

The Mayor and Council of the City of Dunwoody held a Specially Called Meeting on Tuesday, 
February 3, 2009 at 4:00 p.m.  The Council Meeting was held at the temporary location of 
Dunwoody City Hall, 400 Northridge Road, Suite 1250, Atlanta, Georgia 30350.  Present for this 
meeting were the following: 
 
  District 1, Post 1 Denis Shortal, Council Member 
  District 2, Post 2 Adrian Bonser, Council Member 
  District 3, Post 3 Tom Taylor, Council Member 
  At Large, Post 5 Danny Ross, Council Member 
     Ken Wright, Mayor 
 
  Staff Present:  Brian Anderson, City Attorney 
     Warren Hutmacher, City Manager 
     Sharon Lowery, City Clerk 
 
   
Mayor Wright called the Meeting to order.   
 
UNFINISHED BUSINESS: 
 
Discussion of the Lease for City Hall – City Attorney Brian Anderson presented the lease for 
office space at 41 Perimeter Center East.  He stated that the lease is between the City of Dunwoody 
and RB 41/47/PCE, LLC and will no longer go through the Development Authority.  The lease will 
terminate every year with an annual automatic renewal. Following a brief discussion, Mayor Wright 
made a motion to approve the lease subject to City Attorney Brian Anderson’s final approval of the 
lease and for the city to have the Right of First Offer on the third floor.  Council Member Ross 
seconded.  The Mayor called for a vote on the motion and the motion carried unanimously.   
 
There being no further business the Meeting was adjourned. 
 
       Approved by: 
 
 
 
       _______________________________ 
       Ken Wright, Mayor 
 
       Attest: 
 
 
 
       _______________________________ 
       Sharon Lowery, City Clerk 



INVOCATION 

 

 

“At this Council Meeting, help us to make decisions which keep us faithful to our  

mission and reflect our values.  Give us strength to hold to our purpose; wisdom  

to guide us; and a keen perception to lead us.  And above all, keep charitable as  

we deliberate.” 













































    
 

LICENSE AGREEMENT 

THIS LICENSE AGREEMENT (this “License”) is made and entered into this ___ day 

of January, 2009, by and between RB Terraces, LLC, a Delaware limited liability company 

(hereinafter referred to as “Licensor”), and The City of Dunwoody (hereinafter referred to as 

“Licensee”). 

W I T N E S S E T H   T H A T: 

WHEREAS, Licensor owns that certain office building presently known as “South 

Terraces” located at 115 Perimeter Center Place, Atlanta, Georgia 30346, Atlanta, Georgia  

(hereinafter referred to as the “Building”); 

 WHEREAS, Licensee desires to obtain a revocable license from Licensor to use the 

conference facilities in the Building, subject to the terms and conditions hereinafter set forth; 

 

 NOW, THEREFORE, for and in consideration of the mutual covenants and conditions 

set forth herein, and other good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, Licensor hereby grants to Licensee the right and license to occupy and 

use the conference facilities in the Building on the following terms and conditions: 

 

1. License Space and Term.  Licensee shall have the right and license to occupy and 

use that certain space known as the “Conference Center” in the Building, as more particularly 

shown on Exhibit A attached hereto and by this reference made a part hereof (the “License 

Space”), for a period of four (4) months commencing on February 1, 2009 through and including 

May 31, 2009 (the “Term”).  Licensee shall have the right to extend the Term of this License on 

a month-to-month basis until such time as its permanent leased space at 41 Perimeter Center East 

is ready for occupancy.  All rights of Licensee to the License Space shall terminate upon any 

such termination of this License.  Licensee’s right of occupancy shall be subject to availability 

and must be reserved in advance with Building management. 

 

2. Usage Fee.  Licensee shall pay to Licensor an hourly fee for its use of the License 

Space.  The hourly fees are currently $120.00 for the initial hour and $60.00 for each subsequent 

hour.  Licensee shall be billed a minimum of $120.00 for each use of the License Space and 

partial hours shall not be prorated. 

 

3. Use.  The License Space shall not be used for any purpose other than for 

municipal court proceedings, police procedures training, city council meetings and other 

ancillary uses directly related to Licensee’s official government business.  Licensee agrees that in 

view of the irreparable harm which may be created by Licensee breaching the terms of this 

Paragraph 3, Licensor may enforce this provision by injunction issued ex parte.  Licensee shall 

not do or suffer anything to be done on the License Space which may result in increasing the rate 

of Licensor’s insurance on the Building.  In the event Licensee’s use of the Licensed Space 

attracts public demonstrations or protests or adversely affects the Building or Licensor’s tenants 

and visitors in any way, Licensor shall have the right to terminate this License upon written 

notice to Licensee.  Licensee shall ensure that while Licensee is using the License Space, its 
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visitors, guests and invitees are contained within the License Space and the common areas 

adjacent thereto and do not congregate in the Building lobby or on any tenant floors.     

 

4. Condition.  Licensee accepts the License Space in “AS IS” condition “WITH 

ALL FAULTS” and without any warranties or representations whatsoever, and shall not make 

any alterations, improvements, changes, modifications or installations on or about the License 

Space.  Licensor shall not be obligated to make any improvements to the License Space. 

 

5. Licensee shall: 

 

 a. Occupy the License Space in accordance with such rules and regulations 

as Licensor may promulgate from time to time concerning the use of same and maintain the 

License Space in good condition and repair; 

 

 b. Comply with all laws, statutes, rules and regulations of any applicable 

governmental authorities and shall obtain, at its own cost and expense, all municipal and 

governmental approvals, licenses, permits and certificates necessary to comply with all laws, 

statutes, rules and regulations; 

 

 c. Pay the cost of all utility services furnished to or consumed by Licensee 

that is above standard building consumption or outside of the normal business hours of Monday 

– Friday 8:00 a.m. to 6:00 p.m. and Saturday 9:00 a.m. to 1:00 p.m.; 

 

 d. Pay the cost of all janitorial services required for Licensee’s Use of the 

Licensed Space; 

 

e. Pay the cost of security, if provided by the Licensor; 

 

f. Keep and maintain the interior of the License Space and the surrounding 

area, including anything stored therein, neat and clean, and free of debris and trash; 

 

g. Provide and keep in force during the Term of this License for the benefit 

of Licensor and any other persons or entities designated by Licensor, commercial general 

liability insurance with insurance companies and in forms satisfactory to Licensor with a 

minimum combined single limit of One Million and No/100 Dollars ($1,000,000.00) on account 

of bodily injury to or death of persons or damage to property.  Licensee shall deliver certificates 

of such insurance to Licensor before occupying the License Space.  All such policies shall name 

Licensor as an additional insured and shall include a provision that Licensor shall receive at least 

thirty (30) days notice prior to material change or cancellation thereof.  Licensor, its agents, 

contractors and employees, shall not be liable, and Licensee hereby waives all claims and 

damages against said parties, for any injury to or death of persons located on the License Space 

and for the loss of or damage to any property of Licensee or of others located on the License 

Space from any cause whatsoever.  Licensee shall indemnify and hold harmless Licensor, its 

parent and affiliate corporations and its and their partners, directors, officers, agents and 

employees, from and against (a) any and all claims (i) arising from the conduct or management 

of the License Space or of any business therein, or any work or thing whatsoever done, or any 
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condition created (other than by Licensor) in or about the License Space during the term of this 

License or during the period of time, if any, prior to the Term of this License, that Licensee may 

have been given access to the License Space, or (ii) arising from any act or omission of Licensee 

or its partners, directors, officers, agents, employees, visitors, guests or contractors, and (b) all 

costs, expenses and liabilities incurred in or in connection with each such claim or action or 

proceeding brought thereon, including, without limitation, all attorneys’ fees and expenses.   

 

6. Indemnification.  Licensee agrees to indemnify and hold harmless Licensor from 

any claim, action, proceeding, suit, damage, or any cost and/or expense incurred by Licensor, 

including, without any limitation, amounts paid pursuant to judgments or settlements and/or as 

counsel fees in consequences of any claim, action, proceeding or suit against Licensor including, 

without any limitation, any claim against any employee, officer or director of Licensor, whether 

filed before or after final payment hereunder, based upon or arising out of the use by Licensee of 

the License Space hereunder.  Licensee assumes all risk and liability for damage or loss arising 

out of the use of the License Space by Licensee and Licensee hereby releases Licensor from any 

damage or loss suffered by Licensee. 

 

7. Default. 

a. Events of Default; Remedies.  Any breach or failure on the part of 

Licensee to fulfill any part of this License, (a) with respect to monetary defaults when due, or (b) 

with respect to non-monetary defaults, within ten (10) days after written notice of such breach or 

failure; shall in either case be an event of default (“Event of Default”) hereunder and shall give 

Licensor the privilege of immediately terminating this License without any further prior notice to 

Licensee.  In addition, any failure (after the expiration of any applicable notice and/or cure 

period) of Licensee to comply with any term or provision of this License or of any other 

agreement between Licensor and Licensee, shall give Licensor the option, with or without notice 

or demand of any kind to Licensee or any other person, to may terminate this License and the 

Term created hereby. 

 

  b. Continuing Liability.  In the event Licensor terminates this License as a 

result of a default by Licensee in its obligations hereunder, Licensee shall remain liable to 

Licensor for damages sustained by Licensor as a result of a breach by Licensee of its obligations 

under this License, including, but not limited to, any non-payment of fees or costs incurred by 

Licensor, together with all attorneys’ fees and other expenses incurred by Licensor in enforcing 

any of the obligations under this License, this covenant to survive revocation or termination of 

this License. 

 

c. Expenses of Enforcement.  Licensee shall pay upon demand all Licensor’s 

cost, charges and expenses including the fees and out-of-pocket expenses of counsel and others 

retained by Licensor incurred in enforcing Licensee’s obligations hereunder or incurred by the 

Licensor in any litigation or negotiation in which the Licensee causes the Licensor, without the 

Licensor’s fault, to become involved or concerned 

 

8. Assignment.  Licensee shall not, without Licensor’s prior written consent in 

Licensor’s discretion, (i) assign, convey, mortgage, pledge, encumber, or otherwise transfer 

(whether voluntarily, by operation of law, or otherwise) this License or any interest thereunder; 
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(ii) allow any transfer thereof or any lien upon Licensee’s interest by operation of law; 

(iii) sublease the License Space or any part thereof; or (iv) permit the use or occupancy of the 

License Space or any portion thereof by any party other than Licensee; and any attempt to 

consummate any of the foregoing without Licensor’s consent shall be void. 

 

9. Notices.  All notices, unless oral notice is specified, required or permitted to be 

given with respect to this License in order to be effective shall be in writing and shall be sent to 

the address of the intended party at its address specified below.  Notices shall be sent either by 

local or overnight courier service, or by the United States Postal System, certified or registered 

mail, return receipt requested, with postage and charges prepaid.  Notices by courier service shall 

be deemed effective on date of delivery to the specified address.  Notices by the United States 

Postal System shall be deemed effective on the third (3rd) business day subsequent to date of 

postmark or on the date of actual receipt by the addressee, whichever shall be the earlier.  In the 

event of a change of address by either party, such party shall give written notice thereof in 

accordance with the foregoing.   

 

Licensor: RB Terraces, LLC 

c/o Rubenstein Partners 

2929 Arch Street, 28
th

 Floor 

Philadelphia, PA 19104-2868 

Attn: David B. Rubenstein 

           R. Bruce Balderson, Jr., Esq.  

 

Licensee: City of Dunwoody 

400 Northridge Road, Suite1250 

Atlanta, Georgia 30350  

Attention:  _______________  

 

10. Binding Effect.  Each of the provisions of this License shall extend to and shall, 

as the case may require, bind or inure to the benefit not only of Licensor and of Licensee, but 

also of their respective successors or assigns, provided this clause shall not permit any 

assignment by Licensee pursuant to the provisions of Paragraph 8 hereof. 

 

11. Entire Agreement.  This License embodies the entire understanding of the parties 

hereto relating to the subject matter hereof and there are no further or other agreements or 

understandings, written or oral, in effect between the parties or relating to the subject matter 

hereof.  This instrument may be amended or modified only by an instrument in writing signed by 

the parties hereto and shall be construed under the laws of the State of Georgia.   

 

12. Bailment.  Nothing contained in this License shall be deemed or construed by the 

parties hereto or by any third party to create the relationship of principal and agent or bailor and 

bailee. 

 

13. LIMITATION OF LICENSOR LIABILITY.  IT IS EXPRESSLY 

UNDERSTOOD AND AGREED BY LICENSEE THAT NONE OF LICENSOR’S 

COVENANTS, UNDERTAKINGS, OR AGREEMENTS ARE MADE OR INTENDED AS 
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PERSONAL COVENANTS, UNDERTAKINGS OR AGREEMENTS BY LICENSOR, AND 

ANY LIABILITY FOR DAMAGE OR BREACH OR NONPERFORMANCE BY LICENSOR 

SHALL BE COLLECTIBLE ONLY OUT OF LICENSOR’S INTEREST IN THE BUILDING, 

AND NO PERSONAL LIABILITY IS ASSUMED BY, NOR AT ANY TIME MAY BE 

ASSERTED AGAINST, LICENSOR OR ANY OF ITS OFFICERS, AGENTS, EMPLOYEES, 

LEGAL REPRESENTATIVES, SUCCESSORS OR ASSIGNS, ALL SUCH LIABILITY, IF 

ANY, BEING EXPRESSLY WAIVED AND RELEASED BY LICENSEE.  LICENSEE 

ACKNOWLEDGES THAT LICENSOR HAS THE RIGHT TO TRANSFER ITS INTEREST 

IN THE LAND AND BUILDING IN THIS LICENSE, AND LICENSEE AGREES THAT IN 

THE EVENT OF ANY SUCH TRANSFER, LICENSOR SHALL AUTOMATICALLY BE 

RELEASED FROM ALL LIABILITY UNDER THIS LICENSE AND LICENSEE AGREES 

TO LOOK SOLELY TO SUCH TRANSFEREE FOR THE PERFORMANCE OF 

LICENSOR’S OBLIGATIONS HEREUNDER. 

 

14. Subordination.  This License is and shall be subject and subordinate to all ground 

or underlying leases of the entire Building and to all mortgages, deeds of trust and similar 

security documents which may now or hereafter encumber the Building, and to all renewals, 

modifications, consolidations, replacements and extensions thereof.  This clause shall be self-

operative and no further instrument of subordination shall be required by any lessor or 

mortgagee, but in confirmation of such subordination, Licensee shall execute, within ten (10) 

days after request, any certificate that Licensor may reasonably require acknowledging such 

subordination.  

 

15. No Waiver of Covenants or Conditions.  The failure of either party to insist on 

strict performance of any covenant or condition hereof, or to exercise any option herein 

contained, shall not be construed as a waiver of such covenant or condition or option in any other 

instance. 

 

16. Waiver of Trial by Jury.  It is mutually agreed by and between Licensor and 

Licensee that the respective parties hereto shall and they hereby do waive trial by jury in any 

action or proceeding brought by either of the parties hereto against the other in any matters 

whatsoever arising out of or in any way connected with this License, the relationship of Licensor 

and Licensee, Licensee’s use or occupancy of the License Space, and/or any claim of injury or 

damage, and any emergency statutory or any other statutory remedy.  Should Licensor seek 

recourse to equity to enforce any of its rights under this License, Licensee agrees to waive any 

defense which it might otherwise have that Licensor has any adequate remedy at law.  Licensee 

further agrees that it shall not interpose any counterclaim or setoff in a summary proceeding or in 

any action based, in whole or in part, on nonpayment of fees or charges hereunder. 

 

17. Paragraph Headings.  The paragraph headings in this License are intended for 

convenience only and shall not be taken into consideration in any construction or interpretation 

of this License or any of its provisions. 

 

18. Brokers.  Licensee represents that, except for Colliers Spectrum Cauble & Co., it 

has neither consulted with nor retained a broker in connection with the negotiation of this 

License.  Licensee agrees to indemnify and hold Licensor harmless from all loss, cost and 
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damage suffered or incurred by Licensor as the result of any breach by Licensee of the 

representation and warranty contained in this Paragraph 18.  

 

19. Counterparts.  This License may be executed in any number of counterparts, each 

of which shall be deemed an original and any of which shall be deemed complete in itself and 

may be introduced into evidence or used for any purpose without the production of the other 

counterpart. 

 

20. Patriot Act.  Licensee, which for this purpose includes its partners, members, 

principal stockholders and any other constituent entities (i) has not been designated as a 

“specifically designated national and blocked person” on the most current list published by the 

U.S. Treasury Department Office of Foreign Assets Control at its official website, 

<http://www.treas.gov/ofac/t11sdn.pdf> or at any replacement website or other replacement 

official publication of such list; (ii) is currently in compliance with and will at all times during 

the Term of this License (including any extension thereof) remain in compliance with the 

regulations of the Office of Foreign Asset Control of the Department of the Treasury and any 

statute, executive order (including the September 24, 2001, Executive Order Blocking Property 

and Prohibiting Transactions with Persons Who Commit, Threaten to Commit, or Support 

Terrorism), or other governmental action relating thereto; and (iii) has not used  and will not use 

funds from illegal activities for any payment made under the License. 

 

IN WITNESS WHEREOF, the terms of this License have been duly executed and 

sealed by Licensee as of the day and year first above written. 

LICENSOR: 

RB TERRACES, LLC, a Delaware limited liability 

company 

 

      By: ____________________________________ 

       Eric G. Schiela 

       Managing Principal 

 

 

      LICENSEE: 
 

      THE CITY OF DUNWOODY 
 

      By: ____________________________________ 

       Name:_______________________________ 

       Title:________________________________ 
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EXHIBIT A 

 

LICENSE SPACE 

 

 











































































STATE OF GEORGIA 

COUNTY OF DEKALB                         

ORDINANCE 2009-02-12 

 

 

 

AN ORDINANCE, GRANTING TO ATLANTA GAS LIGHT COMPANY, A 

GEORGIA CORPORATION, HEREINAFTER DESIGNATED AS “COMPANY”, ITS 

SUCCESSORS AND ASSIGNS, THE RIGHT AND FRANCHISE TO USE AND 

OCCUPY THE STREETS, AVENUES, ROADS, PUBLIC HIGHWAYS, ALLEYS, 

LANES, WAYS, PARKS, AND OTHER PUBLIC PLACES OF THE CITY OF 

DUNWOODY, GEORGIA, FOR CONSTRUCTING, MAINTAINING, RENEWING, 

REPAIRING, AND OPERATING A GAS WORKS AND GAS DISTRIBUTION 

SYSTEM, AND OTHER NECESSARY MEANS FOR MANUFACTURING, 

TRANSMITTING, DISTRIBUTING AND SELLING OF MANUFACTURED, 

NATURAL OR COMMINGLED GAS WITHIN AND THROUGH THE CITY OF 

DUNWOODY, GEORGIA; AND FIXING THE TERMS AND CONDITIONS OF 

SUCH GRANT; TO PROVIDE PROVISIONS GOVERNING THE FRANCHISE FEE 

CALCULATION; TO PROVIDE AN EFFECTIVE DATE; AND FOR OTHER 

PURPOSES  

 

WHEREAS, the City of Dunwoody, Georgia, hereinafter referred to as the City, 

and the undersigned warrant and represent that there is no franchise granted by the City 

and in force and effect, to any other person, firm or corporation and that the City is under 

no contract or obligation to any other person, firm or corporation, in anywise relating to 

the installation of gas service in the City of Dunwoody, Georgia; now, therefore: 

BE IT ORDAINED by the Mayor and Council of the City of Dunwoody, Georgia, 

as follows: 

SECTION  1.   

 (a) Base Year means the fiscal year ending September 30, 2009.  

 (b)  Base Year Franchise Fee Factor means $13.86.  

 (c)  Base Year Dedicated Design Day Capacity or “DDDCbY” means 23,959, 

which is the Designated Design Day Capacity, as of the date hereof.  

 (d) Dedicated Design Day Capacity or “DDDC” means the sum of the 

individual capacity in Dekatherms attributable to all firm customers located within the 

city limits of the City. 



 

 

 (e)  Firm Customers means all residential and business customers who 

purchase gas service that ordinarily is not subject to interruption or curtailment. 

 (f)  Fiscal Year means the 12 month period ending September 30, of each 

year.  

(g) GPSC means the Georgia Public Service Commission or such successor 

regulatory body, having general regulatory authority over the Company. 

(h)   Inflation Index means the percentage change in the Consumer Price Index 

for all Urban Consumers as published by the Bureau of Labor Statistics, or any successor 

index, for the period from September 30, 2008, to the beginning of the then current fiscal 

year, as reduced by any productivity factor adjustment for the same time period 

determined by the GPSC for the Company. 

 (i)  Productivity Factor Adjustment or PFA means the percent change in the 

cost of service due to productivity, either explicitly or implicitly determined by the 

GPSC.  

SECTION 2  

The right is hereby granted to the Company, its successors and assigns, to lay, 

construct, extend, maintain, renew, replace and repair gas pipes, valves, manholes, 

service boxes, posts, lamps, structures, appliances and all appurtenances and appendages 

under, along, through and across any streets, avenues, roads, public highways, alleys, 

lanes, ways, parks, rights-of-way and other public places in the City (hereinafter 

collectively referred to as the “City’s Property”) and to use and occupy the City’s 

Property for the purpose of therein laying, constructing, extending, maintaining, 

renewing, replacing and repairing mains, pipes, valves, manholes, service boxes, posts, 

lamps, structures, appliances and all appurtenances and appendages thereto, used and 

useful for the manufacture, transmission, distribution and sale of gas within and through 



 

 

the present or future territorial limits of the City, such right, when exercised as herein 

provided, to commence as of December 1, 2007 and to continue for a term for thirty (30) 

years from the date of approval of this ordinance. 

SECTION 3.   

Company shall be entitled to charge for gas furnished by it such rates as are 

prescribed by the Public Service Commission or other lawful regulatory Body of the 

State of Georgia. 

SECTION 4.  

The total dollar amount of franchise fees paid by the Company to the City shall be 

calculated as follows: 

The current Fiscal Year total franchise fee shall equal the product of the Current 

Franchise Fee Factor and the Design Day Capacity.   

 

The Current Franchise Fee Factor shall be equal to the product of the Base Year 

Franchise Fee Factor and one plus the Inflation Index expressed as a decimal to three 

significant digits. 

 

The following formula quantifies this payment: FF = FFFbY x (1 + (CPI-PFA)) x 

DDDC  

 

Where, 

 

FF = total franchise fees due City for the current Fiscal Year  

 

FFFby = the Base Year Franchise Fee Factor = FFbY / DDDCbY 

 

FFbY = the total franchise fees paid in the Base Year  

 

 DDDCbY = the Dedicated Design Day Capacity of the Base Year 

 

 CPI-PFA = the Inflation Index  

 

DDDC = the Dedicated Design Day Capacity in the City as of the last day of the 

previous fiscal year 

 

 

The Company as the holder of the franchise privilege hereunder is responsible for 

the payment of all franchise fees payable hereunder, and shall file such reports and 



 

 

returns as required by this franchise ordinance. In addition, the Company shall report 

annually to the City the names of all gas marketers for which Company is transporting 

natural gas on the distribution system within the City.  

The franchise fee payments required hereunder shall be in lieu of any franchise 

fee, license fee, permit fee, administrative fee, occupation tax or other payment for the 

use of the rights-of-way by the Company for the provision of gas service, but shall not 

prohibit imposition of a license fee or an occupation tax on gas marketers. The Mayor 

and Council of the City through its authorized representative or representatives shall have 

the right to inspect and audit the books and records of Company for the purpose of 

determining the amount of its revenues received from the sale of gas as set forth above 

within said territorial limits. The Company shall comply with the City’s utility right-of-

way permitting process, as enacted, so long as such process does not conflict with 

O.C.G.A. §32-4-92 and is not more restrictive than rules and regulations as promulgated 

by the Georgia Department of Transportation. The City will not charge the Company any 

other franchise fee, occupation tax, or regulatory fee, as prohibited by O.C.G.A. §48-13-

16, or any other fee prohibited by state law. Company reserves the right to reduce the 

annual franchise fee payable to the City for any and all fees, taxes or charges assessed by 

the City in contravention of this section in connection with the granting of permits to 

perform Company’s work on City’s Property during such Fiscal Year.  

SECTION 5.   

All rights herein granted and authorized by the City shall be subject to and 

governed only by this ordinance; provided, however, that the City expressly reserves unto 

itself all of its police power to adopt general ordinances necessary to protect the safety 

and welfare of the general public in relation to the rights hereby granted not inconsistent 

with the provisions of this ordinance. 



 

 

SECTION 6.   

Company, upon making an opening in the City’s Property, for the purpose of 

laying, repairing or maintaining gas facilities, shall use due care and caution to prevent 

injury to persons, and shall replace and restore the City’s Property to their former 

condition as nearly as practicable, and within a reasonable time, and shall not 

unnecessarily obstruct or impede traffic upon the streets, avenues, roads, public 

highways, alleys, lanes, ways, parks and other places of said City.   

SECTION 7.   

Company shall save and keep harmless the said City from any and all liability by 

reason of damage or injury to any person or persons whomsoever, on account of 

negligence of the Company in the installation, maintenance and repair of its mains and 

pipe lines located in the City’s Property, provided the Company shall have been notified 

in writing of any claim against the City on account thereof and shall have been given 

ample opportunity to defend the same. 

SECTION 8.  

 This ordinance, after its passage according to law, in writing duly filed with the 

City Clerk, shall be effective and in full force after the date of acceptance by Atlanta Gas 

Light Company. 

SECTION 9. 

Throughout the term of this Franchise Agreement, the Grantee shall, at its 

own cost and expense, maintain Comprehensive General Liability Insurance and 

provide the City certificates of insurance designating the City as additional insured and 

demonstrating that the Grantee has obtained the insurance required in this Section. Such 

policy or policies shall be in the minimum amount of One Million Dollars 

($1,000,000.00) for bodily injury or death to any one person, and One Million Dollars 



 

 

($1,000,000.00) for bodily injury or death to any two or more persons resulting from one 

occurrence, and One Million Dollars ($1,000,000.00) for property damage resulting from 

any one accident. Such policy or policies shall be non-cancelable except upon thirty (30) 

days' prior written notice to the City. The Grantee shall provide workers' compensation 

coverage in accordance with applicable law. The Grantee shall indemnify and hold 

harmless the Franchising Authority from any workers' compensation claims to which the 

Grantee may become subject during the term of this Franchise Agreement.  Alternatively, 

and in lieu of the foregoing insurance requirements, the Grantee may elect to self-insure, if 

it can provide evidence of its ability to do so upon request.  Alternatively, and in lieu of 

the foregoing insurance requirements, the Grantee may elect to self-insure or insure 

through its captive insurance carrier, provided that Grantee or its parent company have 

sufficient net worth to do so, as determined by customary practice in the natural gas 

utility industry. 

SECTION 10.   

 Unless 90 days written notice is given by one party to the other prior to the 

expiration of this agreement, this franchise shall be considered as renewed and binding in 

all its provisions for ten (10) years after such expiration and this franchise shall so 

continue in operation and effect for a further and second term of ten (10) years unless 

such notice be given by either party prior to the expiration of the first such renewed term. 

SECTION 11.  

If the City grants a franchise to any other person, firm or corporation, for the 

distribution and selling of gas, or if the City elects to establish a municipal system for the 

distribution and selling of gas, any proposed facilities within the certificated area of 

Atlanta Gas Light Company must receive prior approval by the GPSC.  City shall notify, 

or shall require any other person, firm or corporation franchised for the distribution and 



 

 

selling of gas to notify, the GPSC and Company of their intent to install facilities parallel 

to and within the rights-of-way with Company facilities at least thirty (30) days prior to 

installation and such installation shall not be initiated without the written consent of the 

GPSC provided, however, that the GPSC shall act on such notice within a reasonable 

amount of time and such consent shall not be unreasonably withheld. 

SECTION 12.  

In the event that any provision of this ordinance should be ruled void, invalid, 

unenforceable or contrary to public policy by any court of competent jurisdiction, the 

remaining provisions of this ordinance shall survive and be applied, and together with the 

invalid or unenforceable portion shall be construed or reformed to preserve as much of 

the original words, terms, purpose and intent as shall be permitted by law. 

SECTION 13. 

Any and all notices required to be given under this agreement shall be in writing 

and shall be delivered by U.S. Mail, return receipt requested, commercial overnight 

courier or hand delivery and shall be deemed delivered when received or rejected for 

receipt by the recipient. The parties’ addresses are set forth below and can be changed 

upon thirty (30) days’ notice to the other: 

City: 

_____________________________, Dunwoody, GA _______, Attn: _______________ 

Company: 

P.O. Box 4569, Atlanta, GA 30302-4569, Attn: Rates and Regulatory 
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SECTION 13.  

All ordinances or parts of ordinances in conflict herewith are hereby repealed. 

SO ADOPTED by the City Council of the City of Dunwoody, Georgia, at a meeting held 

on ____________.   

Approved:  

 

_______________________________ 

Ken Wright, Mayor 

 

 

 I, ________________________________, Clerk of the City of Dunwoody, 

Georgia, hereby certify that I was present at the meeting of the Mayor and Council of the 

City of Dunwoody, Georgia, held on ____________________________, 2009, which 

meeting was duly and legally called and held, and at which a quorum was present, and 

that an ordinance, a true and correct copy of which I hereby certify the foregoing to be, 

was duly passed and adopted by the Mayor and Council of the City of Dunwoody, 

Georgia, at said meeting. 

 IN WITNESS WHEREOF, I hereunto set my hand and the seal of the City of 

Dunwoody, State of Georgia, this ______ day of ____________________, 2009.  

 

      ____________________________________ 

      Clerk 

      (SEAL) 

 

 

 



 

 

Accepted on behalf of Atlanta Gas Light Company, this ______ day of ______________, 

2009.  

      Atlanta Gas Light Company 

      By:  ________________________________ 

      Name: ______________________________ 

      Title:_______________________________ 
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